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INTRODUCTION

For 25 years, opposer Apollo Sety Internationalinc. (“Apollo” or “the Opposer”) has
been in the business of security and secuelgted services, private investigations and
investigative services. Apollo the owner of several federallygistered trademarks associated
with these services. Opposer’ssfimark, Apollo Security, was gestered with the U.S. Patent
and Trademark Office (USPTO) in April 2001; fiy8) additional marks were registered by
Apollo between 2002 and 2013. Apolidfers its services and usés registered trademarks
throughout the country andternationally. As a re$iuof its long-standing use of these marks, as
well as its marketing, advertising and generanpotion of its services, the marks owned by
Apollo are well-recognized in the industgnd are known by those seeking to purchase
investigative and security services.

On or about April 5, 2013, the applicapollo Investigatims, Inc. (“Apollo
Investigations” or “the Applicanj’filed an application with th&/JSPTO, seeking to register the
mark, “Apollo Investigations, Inc.,” for, ammg other things, private investigations (the
“Application”). The Application was aggned Serial No. 85/897078nd published in the
Trademark Official Gazetten or about September 24, 2013.

On October 4, 2013, Apollo filed its Notice of Opposition. In its Notice, Apollo cited its
six Registered Marks (describbdlow). Opposer asserted eadltihe following reasons for the
USPTO to refuse the Application for registration:

e The services provided by the Applicant and the Opposer are related because they both

concern investigative servicaad are both in Class 45.pfbser’s security services
(alsq in Class 45) are clogaklated to, and often agsated with, investigative
services.

e The Applicant’s proposed masdo closely resembles the dRetered Marks as to be

likely to cause confusion or mistake, ordiceive users of invégative and security
services.



e The services to be offered by Applicamider the proposed mark may be offered to
the same or related class of consumers as under the Registered Marks.

e The Applicant’s proposed maik very similar to the Registered Marks with respect
to the sound, appearance, meanaugnotation and commercial impression.

e If registered, the Applicant’s proposethrk would create confusion and lead
customers to falsely believe that thene purchasing goods endorsed by, sponsored
by or affiliated with the Opposer. If resgered, the Applicant’s proposed mark would
also cause confusion and mistake amihregOpposer’s existing and potential
customers as to whether the Opposéhéssource of services marketed under
Applicant’s proposed mark.

e The confusion, mistake and/or deceptiosuténg from registraon of Applicant’s
mark would do irreparable damagetthe Opposer and itsaluable goodwill.

e Finally, registration of the proposed mathkould be refused because Applicant’s
specimen, a piece of letterhe@opy attached to Oppogiti as Exhibit A), shows use
of the alleged mark as a trade name only and does not show use as a mark in
connection with the offering of the sereglisted in Applicant’s application.

. DESCRIPTION OF THE RECORD
The evidence of record consists of the following:

A. Written Testimony

. Direct Testimony and Declaration of Bx@s M. Crowley, I, together with
Exhibits A — BB, dated October 9, 20¢#irst Crowley Decl.”) The Crowley
Exhibits include a printoutf information from the @ctronic database of the
USTPO records for Apollo’s gestrations (U.S. Reg. nos. 4373338, 4373337,
4309978, 2554862, 2446292 and 4471527);

. Direct Testimony and Declaration of dhiael S. Youlen, dated January 7, 2015
(“Youlen Decl.”);! and

. Rebuttal Testimony and Decédion of Dennis M. Crowley, Ill, dated March 20,
2015 (“Second Crowley Decl.”).

! Together with this Trial Bef, Opposer has submitted Evidentiary Objewitn which it seeks to strike the Youlen
Declaration, in whole or in part.
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B. Application Files and Pleadings

. Pursuant to 37 C.F.R. § 2.122(b), theditd the trademark applications in
connection with the Registered Marks\d the Applicant’s proposed mark,
and the pleadings in thister Partesproceeding are deemed to be of record.
1. OBJECTIONS TO APPLICANT’'S EVIDENCE
Pursuant to Trademark Rules 2.122 and 2.123 and the Federal Rules of Evidence,
attached hereto as Appendix A is a statement of Apollo’s Evidentiary Objections to the
testimony and exhibitsffered by Applicant.

V. RECITATION OF FACTS

A. Apollo and the Registered Marks

Apollo Security, Inc. was organizeds a corporation under the laws of the
Commonwealth of MassachusettsSeptember, 1990. (First Crowley Decl., 12) In February,
2012, Opposer changed its name to Apollo Secumiigrnational, Inc., which was a reflection
of the Opposer’'s expamd) operations and presence. (ld., 116, 24)

Over the past twenty-five (25) years, Alpts scope of operations has expanded greatly.
Presently, it offers services, either direatlythrough contractual engements, throughout the
United States and internationally. (Id., 119) 1998, Apollo became licensed in, and opened a
branch office in Connecticut. In or abowing 2001, Apollo registered to do business in the
State of New York and it opened a branch atiliaffice in New York City. In 2003, Apollo
opened a branch office in Rhode Island. In 2004, Apollo opened a branch office in
Philadelphia, Pennsylvania. In 2005, Apollosniecensed to do business New Jersey. In
2012, Apollo expanded into Tennessee, openigdir offices in Memphis and in Nashville

and it also opened a branch office in BufaNew York. In January 2013, Apollo opened a



branch office in Minneapolis, Minnesota. Juane 2014, Apollo expanded into Wisconsin, lowa
and Ohio. (Id., 19 — 16)

In addition to these jurisdictions, Apollo cently offers various of its services in New
Hampshire, Maryland, Virginia,Indiana and internationally.Apollo currently has licenses
pending in Texas and Californigdpollo is also authorized to operate in Colorado, Missouri,
Kentucky, Arkansas, and Mississipgtates which do not requispecific licenses to provide
security or investigati services. (Id., 117)

As noted, Apollo is authorized to do business in Virginia and it maintains a consulting
office in Fairfax, Virginia. (Id.) Notably, Virginia is one ofthe two states in which the
Applicant operates. (Youlen Decl., 14) Wh#gollo’'s Virginia office was established in
connection with Apollo’s security consultingreees, Apollo has submitted an application,
which is currently pending, for Bcense to provide services Mirginia on a direct basis,
without the need to subcontract. (Second Crowdegl., 18) In the other state where Applicant
operates, i.e., Maryland, Apollo has affiliate that is licensed farovide investigative services
under Maryland state license number 106-3478., 17)

Apollo’s annual sales for services offdren connection with the Registered Marks
exceeded $40 million in 2010; $50 million antlyan each of 2011 and 2012; and $60 million
in 2013. (First Crowley Decl., 118) Apollmas approximately 150 customers at present and
approximately 2,000 employees and contractors wgrkor it. (Id., 129) Past and present
customers include, among many others, Boston $ite@brp., Putnam Investments, Shriner’s
Hospital for Children, Stamford Hospital, Fidg Investments, GTE, Jordan Marsh, Data

General, and Chadwick’s of Boston. (Id., 127)

2 Applicant has stated that its business is focused primarily in Virginia and Maryland. (Youlen Decl., 14)
% In those states where Apollo is not directly licenseprtwide investigative services, it contracts with licensed
investigators to provide those services. (Second Crowley Decl., 16)
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Apollo is the owner of six trademarks rsggred with the USPTO (collectively, the
“Registered Marks”). The marks, listed dates of first*ustates of filing and dates of

registration are set forth below:

MARK APP. DATE | REG. DATE | REG. NO. DATE OF FIRST
USE

Mar. 28, 2012 Jul. 23, 2018 4,373,338 Class 41

APOLLO
&k INTERNATIOMAL
Date of First Use:

Sep. 1, 2012

In Commence: Sep. 1,
2012

Class 45

Date of First
Use: Sep. 1, 2012

In Commence: Sep. 1

2012
APOLLO Mar. 28, 2012| Jan. 21, 2014 4,471,527 Class 41
SECURITY
INTERNATIONAL Date of First
Use: Sep. 10, 2012
In Commence: Sep. 14,
2012
Class 45
Date of First Use:
Sep. 10, 2012
In Commence: Sep. 14,
2012
A APOLLO Mar. 28, 2012| Jul. 23, 2018 4,373,33y Class 41
INTERNATIONAL

Date of First Use:
Sep. 1, 2012

“ Apollo’s use in commerce was as least as early as the diates. Apollo reserves the right to demonstrate earlier
dates in use in commerce if material.
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MARK

APP. DATE

REG. DATE

REG. NO.

DATE OF FIRST
USE

In Commence: Sep. 1
2012

Class 45

Date of First Use:
Sep. 1, 2012

In Commence: Sep. 1
2012

APOLLO

INTERNATIONAL

Nov. 9, 2011

Mar. 26,
2013

4,309,978

Clas41

Date of First Use:
Sep. 10, 2012

In Commence: Sep. 1(
2012

Class 45

Date of First Use:
Sep. 10, 2012

In Commence: Sep. 1(
2012

PN

APOLLO SECURITY

Mar. 17, 2000

Apr. 2, 2002

2,554,862

p

Date of First Use:
Sep. 13, 1990

In Commence: 1991

APOLLO
SECURITY

Mar. 17, 2000

Apr. 24,
2001

2,446,292

Date of First Use:
Sep. 13, 1990

In Commence: 1991




(Id., 13) Copies of the registrations of thegRReered Marks, as printed from the trademark
electronic search system (TES&) attached to the First Crimy Decl. as Exhibits A — F.

B. The Services Offered by Apollo

Apollo’s business includes, among other thin@ssecurity and secity-related services
and (ii) private investigationand investigative services,ciading, but not limited to, detailed
investigative reports for individuals and businessavestigations for vetting of local personnel,
investigation servicesvolving infringement of intellectugbroperty rights, investigations for
clients traveling or opening overseas officas/estigations for assedrotection and various
other private investigation services. (ld., 14)

Apollo has been offering investigation sees since at least October of 1991. At that
time, it was issued a license to operate as a proetiective by the Department of Public Safety,
Commonwealth of Massachusetts. (Id.,gEeExhibit G to First Crowley Decl.).

Apollo offers and markets its investigaivservices to_all members of the public,
including both businesses andlividuals. (Second Crowley Decfj4) Apollo does not limit
its investigative services &xisting clients of its secuyi services. (Id., 112, 3)

C. The Sales, Advertising and Promotion by Apollo of its
Investigative (and Other) Services

Apollo has promoted its investigative sees since the company’s inception. For
example, when it was first issued a private detedicense in Massachusetts, Apollo advertised
this fact through an announcement mailed to diemtd other members of the public. (First
Crowley Decl., 15seeExhibit H to First Crowley Decl.).From the early 1990’s, Apollo has
promoted its investigative seces as an exhitor at industry trade shows. (Id., f8&eExhibit

J to First Crowley Decl.)



On January 29, 1999, Apollo registered the dommame, apollosecurity.com, with an

official registrar, Network Solutions, LLC. The registration was updated on or about
September 5, 2012. _(Id., 120) Apollo has used, and continues to use one or more of the
Registered Marks to promote its services omwbsite, and it also uses the Registered Marks

on social media sites, including Facebook anmkédin. (Id., 19) During each of 2011, 2012

and 2013, Apollo’s advertising expenditures wiarexcess of $50,000 pgear. (Id., 718)

Over many years (and at least since Oct@0@0), Apollo has advertised a broad range
of investigative, due diligence and securityvgees to members of the general public, including
on its website. (Id., 121) Apollo’s “Mission,” as dribed on an archived web page from
February 28, 2004 is as follows: “to developdaimplement solutions to security related
problems for a select client $& and to deliver our servicegith the highest degree of
professionalism and integrity.” (Id., 22 eExhibit L to Firs Crowley Decl.)

Since at least 2004, if not earli&pollo’s website described itavestigative Services as
follows: “Apollo offers its cliens a wide range of ingtigative services as means of dealing
with specific asset protection issues suchrademark violationsproduct diversion, product
counterfeiting, trade seats theft, employee thiefworkplace drug abuséme theft, fraud, and
other similar threats to thessets of the corporatiam institution.” (Id., 23seeExhibits M, R
to First Crowley Decl.) As further describeon its website, Apollo “offer[s] customized
security expertise and investigative servicas all locations.” “Today, Apollo provides
uniformed services across the United Stats] investigative, consulting and executive

protection services gbally.” (Id., 126;seeExhibit V to First Crowley Decl.)

® Examples of archived web pages from Apollo’s weldfsite the following dates are attached to the First Crowley
Decl. as Exhibits K — T, respectively: 10/17/2000, 2/28/2004, 4/2/2004, 5/29/2004, 2/21/2005, 12/13/2005,
10/26/2006, 10/12/2007, 9/6/2009 and 1/28/2010. (Id., 121)
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A brochure which describes the scope of meis/presently offered by Apollo and which
is used by Apollo to promote its services is attacto the First Crowley Decl. as Exhibit U. As
described therein, “Apollo offers clients a wide range of investigatimesulting and executive
protection services.”

Due to the quality of Apollo’s services and the maintenance of high professional
standards, Apollo has developed an excellegutation with purchasers and prospective
purchasers of its investigative and security sewi (Id., 128) As a result of offering these
services, as well as its consistent and laagding use, promotionnd advertising of these
services in association with the Registered Marks, the marks have acquired significant good will
and are of great value Apollo. (Id., 139)

D. Applicant and itsRegqistration Application

On or about April 5, 2013, the applicaritpollo Investigations, Inc. (“Apollo
Investigations” or “the Applican)’filed an application with th&#SPTO, seeking to register the
mark, “Apollo Investigations, Inc.,” for, abmg other things, privat investigations, in
International Class 045: Private investigation (tApplication”). In its application, Applicant
claimed that it first used the mark as eatySeptember 30, 2011, and thatas first used in
commerce as early as January 1, 2012. Applicamssthat it has officem Manassas, Virginia
and in Bethesda, Maryland and apparentlgerates throughout the Washington, D.C.
metropolitan area (Youlen Decl., 1118, 31).

In the declaration of its president, Aigant describes a relaBly limited scope of
services, consisting of: privateviestigator services to indddals, with a primary focus on

matrimonial investigations and surveillance; service of process; and providing an officer for a



private police corporatioh. (Id., 16, 7) However, according to the Applicant's website
(attached as Exhibit C to the Youlen Decl.), Applicant offers a much wider array of services
to the general public, including: (a) Assét Liability Search; (b) Asset Research: (c)
Background Investigations; (d) Civil Process ®erv(e) Computer Fornsics; (f) Criminal
Investigations; (g) Family Law: (h) Fingerpting; (i) GPS Tracking;(j) Matrimonial: (k)
Missing Persons: (I) Surveillance; and (m) Wfwace Violence. Nothing in the company’s
website (or in the Youlen Decl.) indicates tigplicant limits its opertons geographically to
the Washington, D.C. metropolitan area.

Applicant's own submission evidences theerrrelated nature between security and
investigative services. In addition to the lorgj bf services advertised on its website — which
blur the line between investigatoaynd security services — and the fact that the Applicant offers
security services to at leasteoglient (while assartg that such serviceare not marketed),
Applicant’s own website touts tHact that, “Each security package is individually tailored to
provide maximum protection against the identifrexk for people and or [sic] their property.”
SeeYoulen Decl., Ex. C, pg. 2 (“Design and Specification”). On the website’s “About Us”
page, Applicant states that the company “@yplpeople from very diverse backgrounds to
include law enforcement, security, computer f@ie, and surveillance expe.” (Id., page 4).

E. Similarity of the Parties’ Services

While Apollo offers a broader array of reees than those apparently offered by
Applicant, there is significant oxap in the services offered tppth parties. For example, both
Applicant and Opposer offer a wide array o¥estigative services, and both offer to provide
tailored security packages to their customekdoreover, there is a strong correlation in the

public perception as between istigative and security servicesAs stated by Mr. Crowley,

® Applicant maintains that the private secuséyvice is not “a marketeskrvice.” (Id.,97)
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Apollo’s President, “Based on my many yearghis business, | understa that purchasers of
investigative services and security servicec@ige a relationship between the two and often
look to the same service providergmvide both.” (1d., §30)

Apollo provides security seilcses and investigative servicés many of its customers,
and there is a substantial relationship betweesehwo services. For example, customers will
often come to Apollo seeking security serviced ghen, when there has been an internal breach
of security, theft or other incident requiringvestigation, they will askpollo to perform those
investigative services._(Id., 131)

Apollo contends that there is a sulngia likelihood of ®©nfusion between the
Registered Marks and the mark “Apollo listigations, Inc.” for which Applicant seeks
registration. Indeed, the use of the mark “Apadhvestigations, Inc.” by Applicant will likely
lead Apollo’s existing customers, as well as pextive customers, to believe that Apollo is
offering investigative servicesing that mark. (Id., 33, 34)

F. Similarity of the Parties’ Marks

The predominant feature of both Apolld®egistered Marks and Opposer’s proposed
mark is the word “Apollo.” In this reget, the marks are identical. As discussagrg the
Registered Marks are well-regnized and known by those seukito purchase investigative
and security services due to Apollo’s longraling use of those Retgred Marks in its
marketing, its advertising and promotional effoetnd its offering of services to the public
throughout the country, among other things. (ld), B®th marks prominently feature the word
“Apollo”; security and investigate services are related; Alpm provides both such services;
and the words, “International” and “Indegmtions” (though disclaimed) are similar in

appearance._(ld., §33)
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G. Overlap in the Parties’ Chiaels of Trade and Target Market

First, with respect to inw&tigative services, blotApollo and Opposer are providing the
same services, i.e., investigative services. Second, Apollo also offers security services which are
closely related to investigative services. Thus, for the saas®ns described above (see Section
E.,suprd, because of the similaritynd related nature of securitpdinvestigative services, both
types of services are advertised and sold thrahg same channels of trade to the same and
overlapping perspective purchasersoth services. (ld., 132)

H. Apollo’'s Efforts to Protect the Registered Marks

Apollo has acted diligentland consistently to protecsiimark from use by others and
has sought to avoid confusion in the marketpldoeugh such efforts. These efforts have
included, among other things, demding that other persons andtigas cease and desist from
infringing Apollo’'s Registered Marks and/drom using confusingly similar marks without
Apollo’s permission. (ld., 135)

On April 2, 2013, through counsel, Apollo sentease and desist lette the applicant,
Apollo Investigations, Inc., requirsg that the Applicant cease addsist in any ftther usage of
Apollo’s trademarked name and marks. (Id., f&&letter dated Aprik, 2013 and attached to
First Crowley Decl. as Exhibit W)

Previously, Apollo had caused similar cease desist letters to bsent to each of the
following entities: (i) Apollo Citwide Security, Inc., EastchestdNew York, on February 20,
2009; (ii) Apollo Security Consultant & Privainvestigations, San Antonio, Texas on August 8,
2012; (iii) Eric J. Roussea Apollo Consulting Group, LLC Germantown, Maryland on

September 11, 2012; and (iv) Thomas B. Thompson, Apollo Consulting Group, LLC,
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Germantown, Maryland on August 8, 2012. (Id., E&&letters attached to First Crowley Decl.
as Exhibits X, Y, Z and AA).

Apollo has also brought suit to protect Registered Marks. In October 2012, Apollo
brought suit in Norfolk SuperidCourt in Massachusetts agsi Apollo Consulting Group, LLC,
of Germantown, Maryland. In the complainttimt case, Apollo alged that defendant had
infringed its trademark by offering various servicessisting of security services, investigations
and security consulting. (Id., 38eComplaint attached to Fir€rowley Decl. as Exhibit BB)
A default judgment and permanent injunction \sabsequently entered by the Court. (Id.)

V. ARGUMENT

Section 2(d) of the Lanham Act prohibitsethegistration of marks that consist of or
comprise a mark that “so resembles a mark rexgadtin the Patent and Trademark Office, or a
mark or trade name previouslyadsin the United Stas by another and nabandoned, as to be
likely, when used on or in connection with the gootithe applicant, tcause confusion, or to
cause mistake, or to deceive . ...” 15 U.8Q052(d). Based upon the facts set forth above, it
is apparent that confusion, mistake or deceptimuld be likely, and that Apollo would be
damaged if registration of Applicant’s mark neepermitted in connection with the services
identified in the application at issue. érfore, Opposition No. 912128 should be sustained
and registration of the ApolloVestigations’ mark in connectiamth these sefices should be

rejected.

A. Apollo Has Standing to Oppose Rgistration of Applicant’s Mark
and Has Priority of Use.

Apollo plainly has standing to oppose the aglan at issue and its priority of use is
established. For an opposer to have standing, st mave a “real interest” in the outcome of

the proceeding and a “reasonable” belief thatiglsts would be damaged if the mark at issue
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were registeredRitchie v. Simpsqri70 F.3d 1092, 1095, 50 U.S.P.Q.2d 1023, 1026 (Fed. Cir.
1999). Apollo has strong, priorghts in the Registered Marks/hich were first used in
commerce in 1990; and its pleaded registrations are a matter of reSestirst Crowley
Decl., Exhibits A - F. In view of these regations, Apollo has established priority for the
services at issue hereirsee King Candy Co. v. Eunice King’'s Kitchen, ,1d&6 F.2d 1400,

182 U.S.P.Q. 108 (C.C.P.A. 1974).

B. Applicant’s Proposed Trademark Is Likely to Cause Confusion with
Apollo’s Registered Marks.

Whether a likelihood of confusion exists is a question of law, determined on a case-
specific basis by applying the relevant factors set ourt e E. I. du Pont de Nemours & Co.
476 F.2d 1357, 177 U.S.P.Q. 563 (C.C.P.A. 1973). However, not all diitRentfactors are
relevant or given equal weight the analysis, and any one faictnay be dominant in a given
case. In re Majestic Distilling Co., In¢.315 F.3d 1311, 1315, 65 U.S.P.Q.2d 1201, 1204 (Fed.
Cir. 2003);see In re du Ponsuprag 476 F.2d at 1361-62, 177 U.SPat 567-68. “The basic
principle in determining confimn between marks is that marks must be compared in their
entireties and must be considdrin connection with the partilar goods or services for which
they are used.In re National Data Corp.753 F.2d 1056, 1058, 224 USPQ 749, 750-51 (Fed.
Cir. 1985).

In the present case, the following factors #tire most relevant and are supported by the
evidence of record: (Ihe relatedness of the services dématiin the Application to services
associated with the Registerddarks; (2) the similarity of the trade channels and target

markets; (3) the similarity of the markeand (4) the extent of potential confusion.
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1. The Services Identified In tAgplication Inclué Both Services
Offered by the Opposer aftlosely Related Services.

When considering the similarisebetween the parties’ goodssarvices, the issue is not
whether purchasers would confube goods or services, but rathdrether therés a likelihood
of confusion as to their sourcdn re Shell Oil Ca.992 F.2d 1204, 1208, 26 USPQ2d 1687,
1690 (Fed. Cir. 1993), and cases cited ther@ime Rexel Ing.223 U.S.P.Q. 830 (T.T.A.B.
1984). Here, the identification a&fervices in the application &sue is idential or closely
related to the goods for which Apollo’s marks exgistered. Apollo uses the Registered Marks
in connection with its security and investigative sms. It is clearthat, if allowed, the
Applicant will proceed to use its purported nkan connection with offering, at minimum,
investigative services. Thus, thaseclearly a likelnood of confusion.Tuxedo Monopoly, Inc.
v. General Mills Fun Group, Inc648 F.2d 1335, 1336, 209 U.S.P.Q. 986, 988 (C.C.P.A. 1981)
(likelihood of confusionmust be found if the public is liketo believe that the opposer has
expanded its use of the mark, directly under license, with respect amy itemthat comes
within the identifcation of services in #happlication opposed).

The services offered do not hateebe identical or even comjgete in order to result in
a likelihood of confusion. Rather,ig sufficient that the goods services of th applicant and
the registrant are so related that the circamsts surrounding their marketing are such that
they are likely to be encountered by the sameqres under circumstances that would give rise
to the mistaken belief that they originate from the same so@ee, e.g., On-line Careline Inc.
v. America Online In¢.229 F.3d 1080, 56 USPQ2d 1471 (Fed. 2000) (ON-LINE TODAY
for Internet connection services held likelylte confused with ONLINE TODAY for Internet
content);In re Martin's Famous Pastry Shoppe, Int48 F.2d 1565, 223 USPQ 1289 (Fed. Cir.

1984) (MARTIN'S for wheat bran and honey breattl ikely to be confused with MARTIN'S
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for cheese)in re Corning Glass Work229 USPQ 65 (TTAB 1985) (CONFIRM for a buffered
solution equilibrated to yield predetermined diged gas values in a blood gas analyzer held
likely to be confused with CONFIRMCELLS faliagnostic blood reagentsr laboratory use);

In re Jeep Corp.222 USPQ 333 (TTAB 1984) (LAREDO fomd vehicles angtructural parts
therefor held likely to be confusedth LAREDO for pneumatic tires).

The relevant services on which the parties use or seek to use their marks need not be
identical or directly competitive to prove adiihood of confusion. Instead, they need only be
related in the sense that consumers encountdr@gnarks would have the mistaken belief that
the services emanate from the same source.llApobmits that the services to be offered by
the Applicant and the services covered by the Registered Marks are sufficiently related such that
confusion is likely if not inevitable. Given thdentity or at minimum, the similarity of the
services claimed in the Application with the sees offered by Apollo and associated with its

Registered Marks, this factor weighs heavilyavor of a finding of likelihood of confusion.

2. Applicant’s Services Are Meagted and Sold in the Same Trade
Channels and to the Same Classes of Purchasers as Opposer’s
Services.

The evidence of record confis that Applicant’s investigative services are sold in the
same channels of trade as the same and similar services offered by Ssaxowley Decl.,
132. Both parties market their services to the same potential @sisiamamely, purchasers of
investigative services. Moreover, to the extdmt the parties’ services are identical or
otherwise closely related (theare) and there are no limitations in either the asserted
registrations or the applications at issue, tharBanust presume that they are to be marketed

and sold in the same channels of trade and to the same classes of pur@eesdnste Smith

and Mehaffey31 U.S.P.Q.2d 1531, 1532 (T.T.A.B. 199Bjpwn Shoe Co., Inc. v. Robbjns
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90 U.S.P.Q.2d 1752, 1754-55 (T.T.A.B. 2009). Thus, fédrctor, too, weighs heavily in favor
of a finding that there ia likelihood of confusion.
3. The Applicant’'s Proposed Mark Is Virtually Identical to Apollo’s
Registered Trademarks and Creates the Same Commercial
Impression as Registrant’s Marks.

To gauge their similarity, the marks are compared in terms of their appearance, sound,
connotation and commercial impressidn.re E. |. du Pont476 F.2d at 1361, 177 U.S.P.Q. at
567 (C.C.P.A. 1973)Recot Inc. v. Bector214 F.3d at 1329-30, 84.S.P.Q.2d at 1899 (Fed.
Cir. 2000). A finding of similarity in any onef these aspects is sufficient to support a
determination that there is a likelihood of confusiémre White Swan, Ltd8 U.S.P.Q.2d 1534,
1535 (T.T.A.B. 1988).

The ultimate question is not whether peomlill confuse the marks, but whether the
marks will confuse people into believing that gexvices such marks identify have a common
origin. In re West Point-Pepperell, Inc468 F.2d 200, 201, 175 U.SR.558, 558 (C.C.P.A.
1972). Here, the marks at issue are sufficieatigilar in sight, sound and meaning to cause
confusion. Among other things: (i) both markrominently feature the word “Apollo;”
(i) security and investigative services are tedia (iii) Apollo provides both such services; and
(iv) the words, “Internationaland “Investigations” are similar imppearance. Thus, Applicant’s
proposed mark is similar sight, sound and meamjrio Apollo’s Regstered Marks.

The most prominent feature of both the Régried Marks and the Applicant’s proposed
mark is the word “APOLLO.” As the first wordf the mark, APOLLO is the dominant part of
the proposed mark, making the use of such readn more likely to cause confusion with the
Opposer’'s Marks.See, e.g.Century 21 Real Estate Qarv. Century Life of Am970 F.2d 874,

876, 23 U.S.P.Q.2d 1698, 1700(F Cir. 1992) (holding CENJRY LIFE OF AMERICA was
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likely to cause confusion with CENTURY 2ha noting that whenansumers encounter the
marks, they first notice the identical lead wordjesto Products Inos. Nice-Pak Products Inc

9 U.S.P.Q.2d 1895, 1897 (T.T.A.B. 1988) (finding tlpatrchasers would likely be confused
between KIDWIPES and KID STUFF towelettespiart because “both start with the term ‘KID’
(a matter of some importance since it is oftenfits¢ part of a mark which is most likely to be
impressed upon the mind of a purchaser and remember&$é).also Giant Food, Inc. v.
Nation’s Foodservice, Inc710 F.2d 1565, 1571, 218 U.S.P.Q. 390, 395 (Fed. Cir. 1983) (noting
there were differences between applisarGIANT HAMBURGERS mark and opposer s
GIANT and GIANT FOOD marks, but greater foraad effect must be given to the dominant
GIANT portion of the mark such that sinmiées in appearance, sound, and impression
outweighed dissimilarities).

Further, for both the Registered Marks anel Applicant’s proposed mark, the remaining
words in the marks — other th&Apollo” — are disclaimed. Thus, Apollo is not only the
dominant feature of both parties’ marks, ithie aspect for which each claims exclusive use.

Both the Federal Ciwit and the Board have regdla found confusing similarity
between marks thahare a common or idergicword or syllable.See, e.gPalm Bay Imports,
Inc. v. Veuve @tquot Ponsadin Maison Fondee en 177296 F.3d 1369, 73 U.S.P.Q.2d 1689
(Fed. Cir. 2005) (finding likelihood ofonfusion between VEUVE ROYALE and VEUVE
CLICQUOT); In re Chatam Int’l Inc, 380 F.3d 1340, 1341, 71 8IP.Q.2d 1944, 1945 (Fed.
Cir. 2004) (affirming likdthood of confusion findingbetween JOSE GASPAR GOLD for
tequila and GASPAR’S ALE for beerBose Corp. v. QSC Audio Prods., In293 F.3d at
1378, 63 U.S.P.Q.2d at 1311eF Cir. 2002) (holding POWRWAVE mark for amplifiers

similar in sound and emotation to ACOUSTIC WAVE fotoudspeaker systms and WAVE
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for radios and stereosiNina Ricci 889 F.2d at 1073-74, 12 URSQ.2d at 1903-04 (holding
VITTORIO RICCI contsingly similar to NINA RICCI);Colgate-Palmolive Co. v. Warner-
Lambert Co, 184 U.S.P.Q. 380, 383 (TA.B. 1974) (findng reasonable I&dihood purchasers
of ULTRA-DENT denture clears tabs would mistkenly believe product emanated from
producer of ULTRA BRITE toothpaste). The present case is no different. Apollo’s proposed
mark is similar in overall sight, sourmshd meaning to the Bestered Marks.
4. The Extent Of Potenti@onfusion Is Great.

Because investigative services are widelgilable consumer services, the extent of
potential confusion is highSee Message in a Bottle, Inc. v. CangiareD@p. No. 91162780,
2010 WL 2604981, at *10 (T.T.A.B. Jun. 15, 201@nding thatthe extent of potential
confusion is high because the goods and services are offered to the general Ipulsic);
Aladdin’s Eatery, Inc.Se. No. 76020517, 2006 WL 402558, at *7 (T.T.A.B. Feb. 7, 2006)
(“The potential for confusion fronthe use of virtually identical marks in connection with
legally identical services that could be offered to the general public across the United States is
substantial.”).

As the newcomer, Applicant has tbpportunity of avoiding confusionSee In re Hyper
Shoppes (Ohio), Inc837 F.2d 463, 6 U.S.P.Q.2d 1025 (Fed. €C988). Given the probability
of such confusion here, Applicarst particularly obligated to deo. Accordingly, this factor
weighs heavily in favor of arfiding of likelihood of confusion.

5. Analysis of the Relevant Farddestablishes That Confusion Is
Likely.

In sum, the evaluation of all the evidenceretord demonstratethe existence of a
likelihood of confusion between Apollo’s markadathe Applicant’s proposed mark, when that

mark is used in connection with investigative g§ecurity) services. Given the strength of the
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Registered Marks and the fact that the services are identical in part and related as to the remaining
part, and are sold in the same channels oktrégplicant’s registratio of the closely similar
proposed mark is likely to cause confusion wiihollo’s Registered Marks. As stated by the
Federal Circuit, “there is... no excuse foreavapproaching the welliown trademark of a
competitor.” Specialty Brands748 F.2d at 676, 223 U.S.P.G1. 1285 (Fed. Cir. 1984). All
doubt as to whether confogs, mistake, or deception is &k must be redeed against the
newcomer, especially where the established nerkell-establishedrad applied to a service
purchased by a wide clasd potential consumers.ld.; see also Hewlet®ackard Co. v.
Packard Press, In¢ 281 F.3d 12611265, 62 U.S.P.Q.2d 1001, 10@Bed. Cir. 2002);
Broderick & Bascom Rope Co. Goodyear Tire & Rubber Cp531 F.2d 108, 1070, 189
U.S.P.Q. 412, 413 (C.C.P.A976). In short, @onsumer familiar withApollo’s investigative
and/or security services, who then encounteesApplicant’s proposethark associated with
closely related if not iddital services, are likelo be confused as todlsource of the services
being offered.

C. Applicant’s Alleged Mark Is a Trade Name Only, Not Connected with the
Offering of Services.

It is well settledthat a term used only as a corporatdrade name is not registerable.
T.M.E.P., 81202.00"The Trademark Act does ngirovide for registratiorof trade names.”).
See alspMartahus v. Video Duplication Services, In8 F.3d 417, 27 U.S.P.Q.2d 1846 (Fed.
Cir. 1993) ("A trade name which also has sigmifice as either a trademark or a service mark
may be registered, whereas a trade nktiding any such significance may notSeee.g In re
Unclaimed Salvage & Freight Company, Int92 U.S.P.Q. 165, 1976 WL-21118 (T.T.A.B.
1976) (manner of use of "Unclaimed Salvage &igint Co.” held to enstitute use only as a

non-registerable business or trade name, nat mmrk to distinguish services renderdd)re
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Supply Guys, Inc.86 U.S.P.Q.2d 1488, 2008 WL 618622T(RA.B. 2008) (Use of "Leading
Edge Toners" only in a "shipdm" return address on shippindpé&s was use as a trade name
use, not as a trademark to identify the sourcthefgoods inside the package. Similarly, use of
the designation as part of antdmet address on a Web pagas not use as a trademark for
goods sold on the Web site.). Here, the Applicaeks to register itsorporate name, Apollo
Investigations, Inc., which is a trade name, rather than an actual mark used to identify services.
This is made absolutely clear by the spwm submitted and relied on by Applicant in
connection with its application for registratienthat specimen is consistent with corporate
letterhead identifying the gplicant's corporate name and itentact information, but not
offering services. See Exhibit “A” to ApolloNotice of Opposition and the USPTO application
for Applicant’s proposed markThe application should be refed for this reason as well.
VI.  CONCLUSION
For 25 years prior to Applicant’s filing of ¢happlication at issue, Apollo has been

building its mark as a means to promote its expantne of investigatiomnd security services.
Allowing Applicant to register its proposed maitr these same and similar services would
create a likelihood of confusion, erode the distinctiveness oiploio’s marks and injure both
Apollo and the consuming public. Accordingly, Apotkespectfully requests the Board to sustain
its Opposition and refuse regidica of Applicart’s application.

Respectfully submitted,

APOLLO SECURITY INTERNATIONAL,

INC.,

By its attorneys,

/s/ Jon C. Cowen

Gary W. Smith, BBO #550352

Jon C. Cowen, BBO #552961

POSTERNAK BLANKSTEIN & LUND LLP
800 Boylston Street
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Boston, MA 02199-8004
(617) 973-6100
gsmith@pbl.com
jcowen@pbl.com
CERTIFICATE OF MAILING

| hereby certify that on this #2day of May, 2015, a true copy of the foregoing was
served by first class mail, postage prepaid, and via e-mail on:

Daniel A. Harvill

9403 Grant Avenue, Suite 202

Manassas, VA 20110

danielaharvillpllic@gmail.com

Counsel for Applicant
/s/ Jon C. Cowen
Jon C. Cowen

-22-



APPENDIX A

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

Apollo Security International, Inc.
Opposer

I

I

I

I
V. | Opposition No. 91212820
| Serial No. 85897079
I
I
I
I

Apollo Investigations,Inc.

Applicant.
In re Application Serial No.: 85897079
For the Mark: “Apollo Investigations, Inc.”
Filed: April 5,2013

Published in the Trademark
Official Gazette on: September 24, 2013

EVIDENTIARY OBJECTIONS OF OPPOSER
APOLLO SECURITY IN TERNATIONAL, INC.

Opposer Apollo Security Inteational, Inc. (Apollo” or “Opposer”) hereby submits its
objections to the testimony and docemts that are sought to be introduced in this proceeding by
the applicant, Apollo Investigations, Inc. (“Alpm Investigations” or “Applicant”). The sole
evidence offered by Applicant consists of anwms declaration from its president, Michael
Youlen, filed on January 7, 2015 (“Youlen Dectaya’). Because the unsworn declaration is

not in compliance with the Trademark Trial afppeal Board Rules dProcedure and with the
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federal Rules of Civil Procedure and does notstitute admissible evidence, the Youlen
Declaration should be strickeniis entirety. In the alternativéypollo objects to the admission
of certain testimony and documents attachedkhib#s to the Youlemeclaration, as follows:

A. Matters on which Declaraidas No Personal Knowledge.

The Youlen Declaration setsrtb numerous hearsay statements as to which the declarant
has no personal knowledge or information. Inipaldr, in paragraphs 12 and 13, the declarant
testifies that the Oppes is not licensed in Virginia. However, nothing inthe declaration
establishes that Mr. Youlen has any personalkedge about the Opposer’s actual operations in
Virginia. Accordingly, this testimony should [sricken or disregarde Mr. Youlen asserts
further that, if the Opposer perating in Virginiajt would be doing sdillegally.” (Youlen
Declaration, 113) The declarant has no bagistating a legal opinion; and in any event, the
assertion is irrelevant and defamatory.

Mr. Youlen next declares th@pollo does not provide privatinvestigator services or
surveillance for individuals, idat Y14; that Apollo “does natffer its investigations to the
general public,” id. at 115; th&pollo does not “publicly markehvestigations,” idat {16; and
that Apollo “only looks into thefts of assets fwhich they are alreadyroviding security.” _Id.
Once again, Applicant lacks any personal kremge or information concerning the actual
operations and scope of services offered by lapolo the extent #ntestimony is based upon a
review of other testimony or evidence suthed by Opposer, the testimony is improper and
ought to be disregarded.

B. The Applicant's Statements Gmerning the Likelihood of Confusion Are
Entirely Speculative and Should Béricken or Disregarded.

" These unfounded assertions are repeated in paragraph 24 of the Youlen Declaration in the context of the likelihood
of confusion standard, and should likewise be disregarded or stricken.
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In paragraph 24 of the Youlen Declaratidghge declarant asserts that there is “no
likelihood of confusion” betweethe services offered by the Aljpgant and those offered by the
Opposer. Applicant makes a dian assertion in paragraph 23 his testimony is not based on
any objective analysis of the matklace in general, or of antaular class of consumers of
investigative services. Mr. Youlen offers napport for his conclusory assertions, because he
has none. This testimony constitutes rank speoulaind should be strickem disregarded.

C. The Internet Print-outs Attachedtt® Youlen Declait#son as Exhibit “E”
Are Not Properly Authenticateahd Should Be Stricken.

Attached to the Youlen Dealation as Exhibit “E” are pages apparently consisting of
print-outs from various unnamed websites. Nuaghin the Youlen Declaration indicates how
these webpages were located, whether they werdied, or even whether the print-outs
constitute a true and accurate copy of thgesawhich were selectively attached to the
declaration. The Applicant has made no efforptoperly verify or athenticate the documents
attached to the Youlen Decléicm as Exhibit “E,” in violaton of Federal Rule of Evidence
901(a): “To satisfy the requirement of autheating or identifying an item of evidence, the
proponent must produce evidence sufficient app®rt a finding that the item is what the
proponent claims it is.” Because the Applicard failed to do so, the documents attached to the
declaration as ExhibfE” should be stricken.

D. Applicant Failed to Fully Disclosklr. Youlen’s Testimony Concerning
the Opposer in its Pre-trial Disclosures.

In its Pre-Trial Disclosures, filed on about October 24, 2014, the Applicant set forth
the scope of the testimony which it intended fi@rofrom its president, Michael Youlen. With
limited exception, the testimony idiied in the Pre-Trial Disclosures relates solely to the
Applicant’s business, services and customdrse full extent of the testimony identified in the

Pre-trial disclosure concernirntipe Opposer consists of thellfaving: the purported lack of

-3-



confusion and the lack of similarity betwe#me Applicant's and # Opposer’s marks and
services; and documents concerning the naack purported geographic reach of the services
offered by the Applicant and the Opposer.

However, in the Youlen Declaration, tAgplicant has offered testimony on a broader
scope of matters than were disclosed concerning the Opposer, including the following: (i) the
unfounded and speculative accusatiwat the Opposer allegedly made several phone inquiries to
the Applicant, purportedly to establish evidenof confusion in # marketplace (Youlen
Declaration, 127, 28); and (ii) that there aother firms using the term Apollo” that the
Opposer has never “molested.” (Id., 130) Bseathese matters were never disclosed in the
Applicant’s Pre-trial Disclosures, theshould be strickerirom the record. See37 C.F.R. 8§
2.121(e) (requiring general summary or list abjgcts on which the iwness is expected to
testify, and a general summary or list of types of documents and things which may be
introduced as exhibits during the testimonytlod witness); 37 C.F.R. § 2.123(e)(3) (opposing
party may move to strike the testimony of a w#ia for lack of propeor adequate pretrial
disclosure; or may seek exclusion of thattipor of the testimony thatvas not adequately
disclosed).

Respectfully submitted,

APOLLO SECURITY INTERNATIONAL,
INC.,

By its attorneys,

s/ Jon C. Cowen

Gary W. Smith, BBO #550352

Jon C. Cowen, BBO #552961
POSTERNAK BLANKSTEIN & LUND LLP
Prudential Tower

800 Boylston Street

Boston, MA 02199-8004
(617) 973-6100
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gsmith@pbl.com
jcowen@pbl.com

CERTIFICATE OF MAILING

| hereby certify that on this #2day of May, 2015, a true copy of the foregoing was
served by first class mail, postage prepaid, and via e-mail on:

Daniel A. Harvill

9403 Grant Avenue, Suite 202
Manassas, VA 20110
danielaharvillpllic@gmail.com
Counsel for Applicant

/s/ Jon C. Cowen
Jon C. Cowen




